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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
____________________________________
:
RAFAEL A. MOREL THEN, individually :
and on behalf of a Class of others similarly :
situated,
:
:
Plaintiff,
:
v.
:
:
GREAT ARROW BUILDERS, LLC,
:
:
Defendant.
:
____________________________________:

No: 2:20-cv-00800

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF’S UNOPPOSED MOTION
FOR PRELIMINARY APPROVAL AND PROVISIONAL SETTLEMENT CLASS
CERTIFICATION
Plaintiff Rafael Morel Then (“Plaintiff”), on behalf of himself and all others similarly
situated, through counsel of record (“Plaintiff’s Class Counsel”), respectfully submits this
Memorandum of Law in Support of Plaintiff’s Unopposed Motion for Preliminary Approval of
Settlement and Provisional Settlement Class Certification.
I.

INTRODUCTION

This motion relates to a proposed collective and class action lawsuit for unpaid overtime
wages brought by Plaintiff Rafael Morel Then (“Plaintiff”), on behalf of himself and all other
Hourly Craft Union Workers who worked for Defendant Great Arrow Builders, LLC (“Great
Arrow” or “Defendant”), which is constructing an ethylene cracker plant in Monaca, Beaver
County. In the Proposed Third Amended Complaint (attached hereto as Exhibit 1), Plaintiff has
alleged that Defendant violated the Fair Labor Standards Act of 1938 (“FLSA”), 29 U.S.C.
§§201 et seq., and the Pennsylvania Minimum Wage Act, 43 Pa. Stat. § 333.101 et seq.,
(“PMWA”).
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As explained more fully below, the Parties have negotiated a settlement agreement (the
“Settlement”) that will resolve the claims of Plaintiff and the putative class and collective action
members. The Settlement calling for wage payments to class members is fair, reasonable,
adequate and within the range for approval. Accordingly, preliminary approval of the Settlement
and notice to class members is warranted at this time.
The Plaintiff respectfully moves for an order: (1) entering the proposed Third Amended
Complaint (“TAC”) attached hereto as Ex. 1; (2) certifying a class pursuant to Federal Rule of
Civil Procedure 23 for settlement purposes only; (3) approving the Parties’ proposed class
member notice;1 (4) preliminarily approving the settlement memorialized in the Settlement
Agreement (“Settlement Agreement”);2 and (5) enjoining settlement class members from
initiating lawsuits and staying any pending lawsuits relating to the overtime issues raised in the
proposed TAC.
II.

PROCEDURAL AND FACTUAL BACKGROUND

Plaintiff initiated this action to recover allegedly unpaid wages under the FLSA and state
law on behalf of himself and other similarly-situated Hourly Craft Union Workers who worked
for Defendant. See generally TAC.
Great Arrow paid its Hourly Craft Union Workers on an hourly basis in addition to a Site
Allowance, which Plaintiff contends was a non-discretionary job bonus. TAC, at ¶ 16. Great
Arrow did not include the Site Allowance pay in calculating the regular rate for purposes of
calculating overtimepay. TAC., at ¶ 22. Plaintiff contends Defendant’s failure to comply with
the FLSA in excluding a non-discretionary bonus from its calculation of overtime pay has caused
1
2

See Notice to Eligible Class Members, attached hereto as Exhibit 3.
See Settlement Agreement, attached hereto as Exhibit 2.

2

Case 2:20-cv-00800-CCW Document 62 Filed 12/16/21 Page 3 of 21

Plaintiff and collective members to suffer lost wages and thus, Defendant is liable under the
FLSA and PMWA for failing to properly pay overtime wages to Plaintiff and similarly-situated
Hourly Craft Union Workers. Id. at ¶29-30.
A.

Procedural Background
Plaintiff filed the operative Amended Complaint (“Am. Comp.”) in this case on February

23, 2021, alleging violations of the Fair Labor Standards Act of 1938 (“FLSA”). See generally
Dokt. Nos. 25, 27. The Complaint sought certification of an opt-in collective action for all
Hourly Craft Union Workers who were paid non-discretionary Site Allowance payments. See
TAC, Ex. 1. During the first-stage conditional certification discovery period, the Parties served
and responded to interrogatories and document requests. The Plaintiff has taken the Rule
30(b)(6) deposition of Great Arrow’s corporate representative, and Defendant has taken the
depositions of Plaintiff Morel Then and named opt-in Joshua Smith.
On July 27, 2021, the parties engaged in a full-day mediation with Carole Katz, Esq. See
Migliaccio Declaration, attached hereto as Exhibit 4 at ¶ 4, at which time they reached an
agreement in principle to resolve this case on a class-action basis. Id. at ¶ 5. Since that time, the
Parties have exchanged multiple drafts of the settlement agreement and negotiated over various
terms via email and telephone conferences. Id. The terms of the Parties’ settlement are formally
and fully memorialized in the Settlement Agreement presented to the Court. See generally
Settlement Agreement, Ex. 2.
B.

Great Arrow’s Defenses
Throughout this litigation, Defendant has vigorously denied and continues to deny

liability. Defendant contends it has multiple defenses, mainly that it properly excluded the Site

3

Case 2:20-cv-00800-CCW Document 62 Filed 12/16/21 Page 4 of 21

Allowance from the regular rate as a reasonable payment for travel expenses and, thus, properly
paid all overtime wages due to Plaintiff and the class.
However, even if the Site Allowance were included in the regular rate, Defendant
maintains that premium rates paid by Defendant pursuant to the National Construction
Agreement (“NCA”) will offset some or all overtime liability in most weeks in which statutory
overtime was worked. Defendant maintains that this offset is applicable under both the FLSA
and the PMWA.
While Plaintiff accepts the notion that some offset may apply, the Parties diverge on
precisely how much any potential offset would diminish recovery. Defendant maintains that
offsets not only greatly diminish any employees’ potential recovery but may also completely
extinguish it. Moreover, Defendant contends that the potential offsets present highly
individualized, labor-intensive inquiries that may cut against class certification insofar as that for
each employee, the Parties and the Court may have to examine—week by week, for the entire
class period—which offsets are available to Defendant, in what amounts, and how those offsets
limit or extinguish liability for unpaid wages in that employee’s workweek. These issues remain
in dispute. Both sides recognize that the resolution of these disputed issues is uncertain and
creates substantial risk, which was one of the many factors weighing in favor of a negotiated
resolution.
III.
A.

THE PROPOSED SETTLEMENT

The Settlement Class, Total Settlement Amount, and Released Claims
The Settlement Agreement defines the Settlement Class as all current and former Hourly

Craft Union Workers who worked for Defendant at any time from November 26, 2018 until the
date the Court enters an order preliminarily approving the settlement (the “Eligible Class
4
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Members”). See Id., at *1-2, ¶ A. The Settlement Agreement provides that, once approved,
Defendant will pay $2,725,000.00 in order to resolve the claims, as set forth in the Complaint.
Id. at *3, ¶ A.1. This sum will be paid into a Qualified Settlement Common Fund (“Common
Fund”), which will be used to make all required payments under the Agreement, including as
follows:
a.

Within 10 days after the engagement of the third party administrator,
Defendant shall deposit $28,505 of the Common Fund to be held in
escrow in an account designated by the third-party administrator to cover
the initial costs and expenses of the third party administrator (Id. at *8, ¶
D.1);

b.

The third-party administrator shall tender wages via settlement checks
mailed to claimants within 30 days after the funding of the Common Fund
by the Defendant. (Id. at *9, ¶ E.2).

The Common Fund will be administered by an independent and experienced third-party
claims administrator, RG/2 Claim Administration LLC (“RG/2” or “Claims Administrator”).
The sum of $2,725,000.00 is intended to cover: (1) all back pay and wages available under each
applicable law asserted in the lawsuit, both federal and state, and to obtain a comprehensive
settlement of the litigation and all claims that could be asserted concerning overtime and wage
and hour claims against Defendant (except for claims asserted in Larue v. Great Arrow Builders
LLC, docketed at No. 10859 of 2019 in the Court of Common Pleas of Beaver County,
Pennsylvania); (2) the employer’s share of payroll taxes on wage payments issued to the class
pursuant to the settlement; (3) the settlement class counsel’s fees (up to 33-1/3% of the total
fund) and costs, subject to Court approval; (4) enhancement awards to Plaintiff Morel Then and
opt-in Smith, subject to Court approval; and (5) the costs of notice and claims administration. Id.
at *3, ¶ A.1.
5
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B.

The Notice and Claims Process
The Settlement Agreement provides that each individual who is a member of the

Settlement Class shall be sent a Settlement Notice (“Notice”). Ex. 3. The Notice will include an
estimated amount to be paid for each workweek that the Settlement Class Member worked
within the applicable period and will explain that the individual can contact Class Counsel to
determine the exact amount that he or she may receive from the settlement. Id. The Notice will
also set forth the material settlement terms, instructions on how to submit objections to the
settlement, when and where to appear at the final approval hearing, and how to opt out. Id.
Eligible Class Members are not required to submit a claim form in order to receive a
wage payment and will automatically receive payment via check if they do not exclude
themselves from the Settlement.

See Settlement Agreement, Ex. 2, at *6, ¶ C.1.e.

For

individuals who have not timely filed a valid and enforceable request for exclusion (opt out),
such claims will be barred by the Settlement once it is final. Id. at *7, ¶ C.1.k.
Using Defendant’s payroll data and subsequent computerized address searches when
needed, RG/2 will make all reasonable efforts to ensure that each potential class member
receives full and adequate notice of the settlement by mail, including performing skip traces
when necessary.

Id. at *6, ¶ C.1.b-c. RG/2 will also establish and maintain a website

(www.gabwagesettlement.com) that provides notice to class members. Id. at *6, ¶ C.1.f. In
addition, RG/2 will send an email to class members for whom Defendant has email addresses
that will contain a link to the notice. Id. at *6, ¶ C.1.e. Settlement Class Members will have 45
days from the date of mailing to opt out of the settlement, with any objections due 90 days from
the date of mailing. Id. at *7, ¶ C.1.i. As these workers are transient, the 90-day notice period
allocates time for the settlement administrator to research and correct addresses for those class
6
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members whose notice is returned as nondeliverable. A Motion for Final Approval of the
settlement will be filed within 14 days of the end of the 90-day notice period. Id. at *7, ¶ C.2.a.
After final Court approval of the Settlement Agreement and in accordance with its terms,
RG/2 will ensure distribution of the settlement funds to the claimants by certified U.S. Mail. Id.
at *9, ¶ E.2. These payments shall be made within 10 days of the date on which the Common
Fund is fully funded. Id. Any amount remaining in the Common Fund after deducting the
amounts specified in the Agreement, including payments to Settlement Class members,
attorney’s fees, litigation costs, interest, penalties, any approved enhancement payment, taxes,
and third-party administrator payments and costs, will be transmitted by the RG/2 as a cy pres
distribution to the Pennsylvania Legal Aid Network beginning 365 days after the mailing date.
Id. at *9, ¶ E.3.
As set forth below, the Parties submit that the Settlement Agreement satisfies all the
criteria for preliminary settlement approval under federal and state law in that it falls well within
the range of possible approval. Accordingly, Plaintiff, with the consent of Defendant, requests
that the Court grant the requested relief.
IV.
A.

LEGAL ARGUMENT

Preliminary Settlement Approval Is Appropriate
The Third Circuit has recognized “‘The law favors settlement, particularly in class

actions and other complex cases where substantial judicial resources can be conserved by
avoiding formal litigation.’” In re Warfarin Sodium Antitrust Litig., 391 F.3d 516, 535 (3rd Cir.
2004) (quoting In re GMC Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 784 (3d
Cir. 1995)). Class actions and other complex matters are unique in that the inherent costs, delays,
and risks of continued litigation might otherwise overwhelm any potential benefit the class could
7
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hope to obtain. See Class Plaintiffs v. City of Seattle, 955 F.2d 1268, 1276 (9th Cir. 1992)
(noting that “strong judicial policy . . . favors settlements, particularly where complex class
action litigation is concerned”); see also Albert Conte & Herbert Newberg, Newberg on Class
Actions § 11:41 (4th ed. 2002) (gathering cases). The traditional means for handling claims like
those at issue here—individual litigation—would unduly tax the court system, require a massive
expenditure of public and private resources, and given the relatively small value of the individual
claims, would be impracticable.

The Settlement, therefore, is the best vehicle for these

employees to receive the reasonable, fair and adequate relief to which they allege they are
entitled in a prompt and efficient manner.

Thus, the settlement should be preliminarily

approved.
1.

The Standards and Procedures for Preliminary Approval

Rule 23(e) of the Federal Rules of Civil Procedure provides the mechanism for settling a
class action, including, as here, through a class certified for settlement purposes:
The claims, issues, or defenses of a certified class may be settled,
voluntarily dismissed, or compromised only with the court’s
approval. The following procedures apply to a proposed
settlement, voluntary dismissal, or compromise:
(1)

The court must direct notice in a reasonable manner to all
class members who would be bound by the proposal.

(2)

If the proposal would bind class members, the court may
approve it only after a hearing and on finding that it is fair,
reasonable, and adequate.

(3)

The parties seeking approval must file a statement
identifying any agreement made in connection with the
proposal.

(4)

If the class action was previously certified under Rule
23(b)(3), the court may refuse to approve a settlement
unless it affords a new opportunity to request exclusion to
8
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individual class members who had an earlier opportunity to
request exclusion but did not do so.
(5)

Any class member may object to the proposal if it requires
court approval under this subdivision (e); the objection may
be withdrawn only with the court’s approval.

Fed. R. Civ. P. 23(e); Amchem Prods. v. Windsor, 521 U.S. 591, 617 (1997).
The Third Circuit has described the district court's role under Rule 23(e) as a fiduciary
that must protect the unnamed class members from unjust or unfair settlements. In re Pet Food
Prods. Liab. Litig., 629 F.3d 333, 349-50 (3d Cir. 2010). When, as here, class certification is
sought in conjunction with settlement approval, district courts must “apply an even more
rigorous, heightened standard . . . designed to ensure that class counsel has demonstrated
sustained advocacy throughout the course of the proceedings and has protected the interests of all
class members.” Id. at 350. Nonetheless, the overriding public interest in settling class action
cases warrants an “especially strong presumption in favor of voluntary settlements in class
actions.” Id. at 351. (quoting Ehrheart v. Verizon Wireless, 609 F. 3d 590, 595 (3d Cir. 2010))
(internal quotations omitted).
2.

The Proposed Settlement Satisfies Girsh Factors for the Settlement of
PMWA Claims

The process for approving a preliminary settlement offer is less formal than final
approval, and while the issue of final settlement approval is not presently before this Court,
courts within the Third Circuit consider final approval factors during this stage to identify any
potential issues that could impede the offer's completion. Singleton v. First Student Mgmt.
LLC, NO. 13-1744 (JEI/JS), 2014 U.S. Dist. LEXIS 108427, *15-16 (D.N.J. Aug. 6, 2014)
(citing Jones v. Commerce Bancorp, Inc., No. 05-5600 (RBK), 2007 U.S. Dist. LEXIS 52144,
at *2 (D.N.J. July 16, 2007)). District courts in the Third Circuit review Rule 23(e) class action
9
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settlement proposals using the nine factors laid out in Girsh v. Jepson. See id. (citing 521 F.2d
153, 157 (3d Cir. 1975)). The Girsh factors are:
(1) the complexity, expense and likely duration of the litigation;
(2) the reaction of the class to the settlement; (3) the stage of the
proceedings and the amount of discovery completed; (4) the risks
of establishing liability; (5) the risks of establishing damages; (6)
the risks of maintaining the class action through the trial; (7) the
ability of the defendants to withstand a greater judgment; (8) the
range of reasonableness of the settlement fund in light of the best
possible recovery; and (9) the range of reasonableness of the
settlement fund to a possible recovery in light of all the attendant
risks of litigation.
Girsh, 521 F.2d at 157. More recently, the Third Circuit has observed that an initial
presumption of fairness “may apply when reviewing a proposed settlement where: ‘(1) the
settlement negotiations occurred at arm's length; (2) there was sufficient discovery; (3) the
proponents of the settlement are experienced in similar litigation; and (4) only a small fraction
of the class objected.’” Sullivan v. DB Invs., Inc., 667 F.3d 273, 320 n.54 (3d Cir. 2011)
(quoting In re Warfarin Sodium, 391 F. 3d at 535). Analysis of each factor in the instant
litigation weighs in favor of preliminary approval.
First, there is little doubt regarding the factual and legal complexity of this case. The
substantial factual questions about days worked, the acquisition of such data from Defendant’s
records and Plaintiff’s counsel’s investigation demonstrates substantial factual complexity.
This dispute involves intricate issues of state and federal law that would take significant
expense over a long period to resolve. Several complex, disputed issues would need to be
addressed in this matter, if the parties were to continue to litigate, including, but not limited to:
the propriety of class and/or collective certification; the validity of Plaintiff’s state and federal

10
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law claims; the validity of Defendant’s affirmative defenses; and the proper measure of
damages.
Second, it is not yet possible to evaluate the reaction of the class since notice has not
yet been disseminated, but Plaintiff anticipates a positive reaction given the substantial relief
and the robust notice program, which includes electronic notice and maintenance of a
settlement website with the relevant information.
Third, the Parties have taken three depositions, engaged in numerous telephonic
conferences, and exchanged thousands of pages of written discovery, including damages
information so that Plaintiff could properly evaluate the value of his, and the class’s, claims.
The fourth, fifth, and sixth Girsh factors—considering the risks of establishing liability,
damages, and maintaining the class action through the trial—similarly weigh in favor of
preliminary approval. The substantial risks to pursuing litigation in this action include
maintaining class certification through trial, difficulty in establishing exact damages figures,
calculating what percentage of offset – if any – Defendant is entitled to, and the many complex
issues the parties would need to address going forward, as set forth in evaluating factor one,
supra.
The range of reasonableness of the proposed settlement, addressed in the eighth and ninth
factors, also weigh in favor of approval. This dispute involves intricate issues of state and federal
law that would take significant expense over a long period to resolve. The reasonableness of the
settlement is further supported in light of the disputes between the parties regarding class issues.
If Plaintiff’s motion for class certification of the state law claims was denied, many class
members would not have had an opportunity to pursue their claims against Defendant and, thus,
would not have obtained any recovery - another reason why this Settlement Agreement is fair
11
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and reasonable. Additionally, any Eligible Class Member who believes he or she should receive
more can, of course, opt-out and pursue an independent remedy. Resolution of disputed claims
in a complex putative class and collective action of this kind serves the public interest. The
substantial judicial resources that would need to be used to resolve this dispute can now be
redirected toward other public ends. Moreover, it is in the public interest that class members
who have lived and worked in the state of Pennsylvania are eligible for a meaningful monetary
award and that the parties, including the Defendant, will not face the risks and expense inherent
in continued litigation.
Finally, considering the factors outlined more recently in Sullivan, this settlement is the
result of arms-length negotiations, conducted by experienced counsel for all parties, after more
than enough discovery and litigation has been undertaken. It was negotiated on behalf of class
members by a team of attorneys who were well-versed in the issues and knew how to evaluate
the claims. These attorneys have had considerable experience and success in resolving wage and
hour claims previously. In addition, Defendant retained a highly regarded firm that has been
involved in many complex class actions. Accordingly, there can be no serious dispute that both
sides to the settlement were represented by experienced and highly competent counsel, which
weighs heavily in favor of preliminary approval. See, e.g., In re Countrywide Fin. Corp. Data
Security Breach Litig., No. 3:08-MD-01998, 2010 U.S. Dist. LEXIS 87409, at *19-20 (W.D. Pa.
Aug. 23, 2010) (citing In re Auto. Refinishing Paint Antitrust Litig., 617 F. Supp. 2d 336, 341
(E.D. Pa. 2007)).
The standards for preliminary approval of the Settlement Agreement are met in this
case. Therefore, the Court should grant the present motion so that the Settlement Class can

12
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respond to the proposed Settlement Agreement, and the Court can evaluate its fairness at a final
approval hearing.
3.

The Proposed Settlement Meets the Requirements for the Settlement of
FLSA Claims

A district court evaluating a proposed settlement of FLSA claims must determine that
“‘the compromise reached is a fair and reasonable resolution of a bona fide dispute over FLSA
provisions.’” Davis v. Essex Cty., No.: 14-cv-1122 (CCC-JBC), 2015 U.S. Dist. LEXIS 161285,
at *5 (D.N.J. Dec. 1, 2015) (quoting Brumley v. Camin Cargo Control, Inc., No. 08-1798 (JLL),
2012 U.S. Dist. LEXIS 40599, at *2 (D.N.J. Mar. 26, 2012); see also In re Chickie's & Pete's
Wage & Hour Litig., No. 12-6820, 2014 U.S. Dist. LEXIS 30366, at *6 (E.D. Pa. Mar. 7, 2014).
This action involves numerous disputed issues of potential liability under the FLSA, including:
(1) the proper regular rate of pay for purposes of calculating overtime, including whether site
allowances paid to putative class members were properly excluded from their regular rate of pay;
(2) whether Defendant’s conduct was willful and whether Defendant can establish any good faith
defenses; (3) the number of overtime hours worked by the class; and (4) whether Defendants are
entitled to offset certain damages. Preliminary approval of the FLSA settlement is appropriate
given these numerous, bona fide disputes over FLSA liability.
B.

Certification of the Settlement Class Is Appropriate
Pursuant to the Settlement Agreement, the parties have stipulated, for settlement purposes

only, to the following class:
All current and former Hourly Craft Union Workers employed by Defendant
at any time from November 26, 2018 until the date the Court enters an order
preliminarily approving this settlement and whose wages were paid pursuant to
the terms of a labor agreement that required payment of a Site Allowance (the
“Settlement Class Members”).
13
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Settlement Agreement, p. 1; see also TAC, ¶ 3.
Amendment of Plaintiff’s complaint is proper under Federal Rule of Civil Procedure
15(a), which states in relevant part, “a party may amend its pleading only with the opposing
party’s written consent or the court’s leave. The court should freely give leave when justice so
requires.” Fed. R. Civ. P. 15(a). Rule 15 employs a “liberal standard” for granting leave to
amend. Firestone v. Firestone, 76 F.3d 1205, 1208 (D.C. Cir. 1996). Undue delay, bad faith,
dilatory motive, prejudice, and futility are not present here, and the Court should therefore grant
leave to amend the Complaint. In re Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1434
(3d Cir.1997). Moreover, as evidenced by the Settlement Agreement, the Defendant has provided
written consent to this amendment.
In total, the class includes over 12,000 individuals.

Certification of this class for

settlement purposes is appropriate under Fed. R. Civ. P. 23(a) and 23(b)(3).
1.

The Court Should Certify a Rule 23 Settlement Class

Class certification “enables courts to treat common claims together, obviating the need
for repeated adjudications of the same issues” and serves various “important objectives,” such as
“the protection of the defendant from inconsistent obligations, the protection of the interests of
absentees, the provision of a convenient and economical means for disposing of similar lawsuits,
and the facilitation of the spreading of litigation costs among numerous litigants with similar
claims.”

In re GMC Pick-Up Truck Fuel Tank, 55 F.3d at 783-84 (internal quotations

omitted). “‘Where it is not economically feasible to obtain relief within the traditional
framework of a multiplicity of small individual suits for damages, aggrieved persons may be
without any effective redress unless they may employ the class-action device.’” Id. at 784
(quoting Deposit Guarantee Nat’l Bank v Roper, 455 U.S. 326, 339 (1980)). Here, and for
14
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settlement purposes only, the Parties submit that the elements of Rule 23 are met with respect to
the proposed settlement, which, accordingly, warrants settlement class certification.
a.

The Elements of Rule 23(a) Are Satisfied for Settlement Purposes in
the Present Case

In order for a lawsuit to be maintained as a class action under Rule 23 of the Federal
Rules of Civil Procedure, a named plaintiff must establish each of the four threshold
requirements of subsection (a) of the Rule, which provides:
One or more members of a class may sue or be sued as representative parties on
behalf of all only if (1) the class is so numerous that joinder of all members is
impracticable; (2) there are questions of law or fact common to the class; (3) the
claims or defenses of the representative parties are typical of the claims or
defenses of the class; and (4) the representative parties will fairly and adequately
protect the interests of the class.
Fed. R Civ. P. 23(a); See also Wal-Mart Stores, Inc. v. Dukes, 131 S.Ct. 2541, 2551 (2011);
Carrera v. Bayer Corp., 727 F.3d 300, 306 (3d Cir. 2013) (quoting Dukes, 131 S.Ct. at 2551-52).
Here, all four elements are satisfied for purposes of certifying the settlement classes.
(i)

The proposed settlement class satisfies the numerosity
requirement

Rule 23(a)(1)’s numerosity requirement is met if the class is “so numerous that joinder
of all members is impracticable.” Fed. R. Civ. P. 23(a)(1). “To meet the numerosity
requirement, class representatives must demonstrate only that ‘common sense’ suggests that it
would be difficult or inconvenient to join all class members.” Singleton, 2014 U.S. Dist. LEXIS
108427, at *11 (citing In re Prudential Ins. Co. of Am. Sales Practices Litig., 962 F. Supp. 450,
510 (D.N.J. 1997)). Here, numerosity is satisfied because the Class in total includes more than
12,000 individuals.

See, e.g., Stewart v. Abraham, 275 F.3d 220, 226-27 (3d Cir. 2001)

(generally accepted that class of 40 or more is sufficient to meet numerosity requirement).
15
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(ii)

The proposed settlement class satisfies the commonality
requirement

Commonality under Rule 23 is satisfied when the class members share at least one
question of fact or law in common with each other. Tumpa v. IOC-PA, LLC, No. 3:18-cv-112
2021, U.S. Dist. LEXIS 2806, at *16-17 (W.D.P.A Jan. 21, 2021) (quoting Reinig v. RBS
Citizens, N.A., 912 F.3d 115, 127 (3d Cir. 2018). The focus is “whether the defendant's conduct
was common as to all of the class members.” Id. (quoting In re Cmty. Bank of N. Va. Mortg.
Lending Practices Litig., 795 F.3d 380, 397 (3d Cir. 2015)). Here, the commonality requirement
is satisfied because, among other things, class members were allegedly subjected to the same
overtime pay methodology and recordkeeping practices and, during the relevant time period,
purportedly performed their job duties pursuant to similar policies, procedures, and expectations.
As such, the success or failure of each Class Member’s claim generally turns on the common
question of whether Defendant’s pay methodology violates the FLSA and PMWA.
(iii)

The proposed settlement class satisfies the typicality
requirement

Under Rule 23(a)(3), “the claims . . . of the representative parties must be typical of the
claims ... of the class.” In re Chocolate Confectionary Antitrust Litig., 289 F.R.D. 200, 217
(M.D. Pa. 2012). Although Rule 23 distinguishes between commonality and typicality, the
“‘analyses overlap, and therefore these concepts are often discussed together.’” Thakker v. Doll,
336 F.R.D. 408, 415 n. 6 (M.D. Pa. 2020) (quoting Hassine v. Jeffes, 846 F.2d 169, 176 (3d Cir.
1988). The typicality factor aids a court in determining whether “maintenance of a class action is
economical and whether the named plaintiff's claim and the class claims are so interrelated that
the interest of the class members will be fairly and adequately protected in their absence.”
Caddick v. Tasty Baking Co., No. 2:19-cv-02106-JDW, 2021 U.S. Dist. LEXIS 70016, *10 (E.D.
16
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Pa. Apr. 12, 2021) (citing Marcus v. BMW of North America, LLC, 687 F.3d 583, 594 (3d. Cir.
2012)). A plaintiff can meet this requirement when his claims “arise from the same alleged
wrongful conduct.” Id. (quoting In re Warfarin Sodium, 391 F.3d at 532). Here, typicality exists
because Plaintiff and every Class Member share the same interest of recovering their allegedly
unpaid overtime wages based on the same legal theory: that Defendant’s failure to include Site
Allowance payments in its overtime calculations violated the FLSA and PMWA.
(iv)

The proposed class representatives and their counsel are
adequate representatives

Rule 23(a)(4) requires that “the representative parties will fairly and adequately protect
the interests of the class.” This results in a two-pronged inquiry: “(a) the plaintiff's attorney must
be qualified, experienced, and generally able to conduct the proposed litigation, and (b) the
plaintiff must not have interests antagonistic to those of the class.” Kelly v. RealPage, Inc., 338
F.R.D. 19, 31 (E.D. Pa. 2020) (citing New Directions Treatment Servs. v. City of Reading, 490
F.3d 293, 313 (3d Cir. 2007) (internal quotations omitted). In other words, Rule 23(a)(4) seeks to
uncover conflicts of interest between named parties and the class they seek to represent. Id.
(citing In re Warfarin Sodium, 391 F.3d 516, 532 (3d Cir. 2004)). Here, both aspects of Rule
23(a)(4)’s adequacy requirement are satisfied. As discussed in the Migliaccio Declaration and
Rihn Declaration (attached as Exhibit 5), Plaintiff’s counsel is qualified, experienced, and
generally able to conduct this litigation on behalf of the proposed class. Moreover, the proposed
class representatives do not have interests that are antagonistic to other Class Members. Rather,
all share a common interest in recovering unpaid overtime wages.
b.

Rule 23(b)(3) is satisfied

Rule 23(b)(3) requires that “questions of law or fact common to the members of the class
17
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predominate over any questions affecting only individual members, and that a class action is
superior to other available methods for fairly and efficiently adjudicating the controversy.” Thus,
Rule 23(b)(3) contains two inquiries: predominance and superiority. Plaintiffs’ claims in this
matter satisfy both. The predominance inquiry requires the Court to ask “whether the proposed
classes are sufficiently cohesive to warrant adjudication by representation.” In re mushroom
Direct Purchaser Antitrust Litig., 319 F.R.D. 158, 173 (E.D. Pa. 2016) (quoting Sullivan, 667
F.3d at 297). Put differently, a district court must determine whether the essential elements of
the claims brought by the putative class are “capable of proof at trial through evidence that is
common to the class rather than individual to its members.” Gonzalez v. Owens Corning, 885
F.3d 186, 195 (3d Cir. 2018). In this case, the proposed Class satisfies the Rule 23(b)(3)
predominance requirement because all Class Members share a common set of core, predominant
alleged facts and legal issues, mainly that (a) Class Members were subject to the same uniform
job expectations, standardized training materials, and operational protocols including guidelines
surrounding Site Allowance payments and (b) Class Members were subjected to standardized
payroll and timekeeping practices.
The superiority requirement of Rule 23(b)(3) requires the Court to find that a class action
is superior to other available methods for the fair and efficient adjudication of the dispute and
lists four factors for courts to consider: (1) the interests of the members of the class in
individually controlling the prosecution of separate actions; (2) the extent and nature of other
pending litigation about the controversy by members of the class; (3) the desirability of
concentrating the litigation in a particular forum; and (4) the difficulties likely to be encountered
in management of the class action. Fed. R. Civ. P. 23(b)(3). Each factor weighs in favor of
certification.
18
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First, there is no evidence that the putative class members have any interest in
maintaining this litigation in separate actions. Second, the benefits of concentrating the claims in
this court through the class action mechanism are evident because Defendant consents to the
Court’s jurisdiction, and many witnesses and class members are located in this district. Finally,
the manageability factor is automatically satisfied when a case is being certified for settlement
purposes. See Peters v. Zahav, LLC, 2:16-cv-06637-TR, 2017 U.S. Dist. LEXIS 106488, at *6
(E.D. Pa. July 6, 2017) (citing Amchem Prods., 521 U.S. 591). Based on the above, the proposed
settlement class satisfies the requirements of Rule 23(a) and (b) and should be certified for
settlement purposes.
2.

The Court Should Appoint Plaintiff’s Counsel as Class Counsel

A court certifying a class generally must appoint class counsel. See Fed. R. Civ. P.
23(g)(1)(A).

The Rule lists several factors for courts’ consideration: (i) the work counsel

has done in identifying or investigating potential claims in the action; (ii) counsel’s experience
in handling class actions, other complex litigation, and claims of the type asserted in the action;
(iii) counsel’s knowledge of the applicable law; and (iv) the resources counsel will commit to
representing the class. Id. In addition, the Court may consider “any other matter pertinent
to counsel’s ability to fairly and adequately represent the interests of the class.” Fed. R.
Civ. P. 23(g)(1)(B).
Here, Plaintiff requests that Migliaccio & Rathod LLP and Robert Peirce &
Associates, P.C. be appointed Class Counsel.

As already explained, these firms have

diligently litigated this action and, after substantial investigation and analysis, negotiated a fair
settlement with the assistance of a third-party mediator.
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Migliaccio and Rihn Declarations, these firms have substantial credentials in class and
collective action litigation.
C.

The Court Should Approve the Proposed Notice
The content of the proposed Notice of Class Action Settlement fully complies with due

process and Rule 23. Pursuant to Rule 23(c)(2)(B), the notice must provide:
the best notice practicable under the circumstances, including individual notice
to all members who can be identified through reasonable effort. The notice must
concisely and clearly state in plain, easily understood language: the nature of
the action; the definition of the class certified; the class claims, issues, or
defenses; that a class member may enter an appearance through counsel if the
member so desires; that the court will exclude from the class any member
who requests exclusion, stating when and how members may elect to be
excluded; and the binding effect of a class judgment on class members under
Rule 23(c)(3).
Fed. R. Civ. P. 23(c)(2)(B).
The Notice proposed here satisfies each of these requirements. It describes the terms of
the settlement, informs the class about the allocation of attorneys’ fees, and provides
specific information regarding the date, time, and place of the final approval hearing.
Accordingly, the detailed information in the proposed Notice is more than adequate to put
Class Members on notice of the proposed settlement and is well within the requirements of
Rule 23(c)(2)(B).
D.

The Court Should Schedule a Final Fairness Hearing
The Court should schedule a Final Fairness Hearing to determine that class certification

is proper and to approve the Settlement. See Manual for Complex Litigation, Third §30.44
(1995). The fairness hearing will provide a forum to explain, describe or challenge the terms
and conditions of the class certification and Settlement, including the fairness, adequacy and
20
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reasonableness of the Settlement. At that time, Class Counsel will present their application for
their fees and expenses pursuant to Rule 23(h), as well as for the service award to the
Representative Plaintiff. Accordingly, Plaintiff request that the Court schedule the time, date,
and place of the Final Approval Hearing.
V.

CONCLUSION

For all of the reasons stated above, the parties respectfully request that the Court enter
the proposed Order granting preliminary approval, submitted herewith.

Respectfully Submitted,

Dated: December 16, 2021

/s/ Nicholas A. Migliaccio
Nicholas A. Migliaccio, Esq.,
Jason S. Rathod, Esq.
MIGLIACCIO & RATHOD LLP
412 H St., NE
Suite 302
Washington, DC 20002
(202) 470-3520 (Tel.)
(202) 800-2730 (Fax)
nmigliaccio@classlawdc.com
jrathod@classlawdc.com
D. Aaron Rihn, Esq.
ROBERT PEIRCE & ASSOCIATES, P.C.
2500 Gulf Tower, 707 Grant Street
Pittsburgh, PA 15219-1918
Tel: 412.281.7229
Fax: 412.281.4229
arihn@peircelaw.com

Attorneys for Plaintiff
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
RAFAEL A. MOREL THEN, Individually and on
Behalf of All Other Persons Similarly Situated,
Civil Action No.: 2:20-cv-00800
Plaintiff,

Hon. Christy Criswell Wiegand

v.
GREAT ARROW BUILDERS, LLC,
Defendant.

THIRD AMENDED CLASS AND COLLECTIVE ACTION COMPLAINT
Plaintiff Rafael A. Morel Then (“Plaintiff”), individually and on behalf of all others
similarly situated, by his undersigned attorneys, files this Amended Class and Collective Action
Complaint (the “Complaint”) against Defendant Great Arrow Builders, LLC (“Defendant”),
seeking all available relief under the Fair Labor Standards Act of 1938 (“FLSA”), 29 U.S.C. §§201
et seq. and the Pennsylvania Minimum Wage Act (“PMWA”), 43 P.S. 333.101, et seq. The
following allegations are based on personal knowledge as to Plaintiff’s own conduct and are made
upon information and belief as to the acts of others.
INTRODUCTION
1.

This lawsuit seeks to recover unpaid wages and overtime compensation for Plaintiff

and other similarly situated co-workers who work or have worked for Defendant Great Arrow
Builders, LLC. The gravamen of Plaintiff’s complaint is that Great Arrow Builders, LLC violated
the law by failing to include a $14 per day Site Allowance in the “regular rate” used to calculate
the overtime compensation owed to employees.
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2.

Plaintiff alleges, on behalf of himself and other similarly situated current and

former non-exempt hourly employees (collectively “Hourly Employees”) employed by Defendant
who elect to opt into this action pursuant to the Fair Labor Standards Act, 29 U.S.C. § 216(b)
(hereinafter the “Collective” or “Collective Action Members”), that they are entitled to, (i) unpaid
overtime premium wages for hours worked above 40 in a workweek, as required by law, and (ii)
liquidated damages pursuant to the FLSA, 29 U.S.C. §§ 201, et seq. and the Pennsylvania
Minimum Wage Act (“PMWA”), 43 P.S. 333.101, et seq.
3.

Plaintiff also brings this action, pursuant to Fed. R. Civ. P. 23 to remedy violations

of PMWA, on behalf of himself and all similarly situated current and former Union-represented
Hourly Employees who worked in Pennsylvania and whose applicable labor agreement entitled
them to be paid a $14 Site Allowance for each day worked (hereinafter the “Pennsylvania Class”).
JURISDICTION AND VENUE
4.

This Court has jurisdiction over Plaintiff’s FLSA claims pursuant to 29 U.S.C.

§216(b) and this Court’s Federal Question Jurisdiction 28 U.S.C. § 1331.
5.

Venue is proper pursuant to 28 U.S.C. § 1391 because a substantial part of the

events or omissions giving rise to the claims occurred in this District.
6.

Upon information and belief, Great Arrow Builders, LCC is headquartered in, and

regularly conducts business in, this district.
7.

This Court is empowered to issue a declaratory judgment pursuant to 28 U.S.C. §§

2201 and 2202.
THE PARTIES
8.

At all relevant times, Plaintiff Rafael A. Morel Then was an hourly employee of

Great Arrow Builders, LLC.

2
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9.

At all relevant times, Plaintiff Rafael A. Morel Then was a resident of

Pennsylvania.
10.

During all relevant times, Plaintiff was employed by Defendant, including periods

from approximately December 2018 through the present.
11.

Defendant Great Arrow Builders, LLC is a business corporation with its principal

place of business at 1413 9th Avenue, Beaver Falls, Pennsylvania 15010-4106.
12.

At all times relevant herein, Great Arrow Builders, LLC has been an employer

within the meaning of the FLSA and PMWA.
FACTUAL ALLEGATIONS
13.

Defendant employed Plaintiff and the Collective and Class Action Members as

Hourly Employees who perform construction work.
14.

Defendant operated in and around Pennsylvania during the relevant time period.

15.

Defendant maintains control, oversight, and discretion over the operations of

worksites, including employment practices with respect to Plaintiff and the Collective and Class
Action Members.
16.

Plaintiff and the Collective and Class Action Members’ work as Hourly Employees

was integrated into and performed in the normal course of Defendant’s business.
17.

Plaintiff and other Hourly Employees were paid approximately $34 per hour,

though the pay rate may vary by position and seniority.
18.

During the relevant period, Hourly Employees were governed by common pay

policies.
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19.

During the relevant period, Great Arrow Builders, LLC paid its Hourly Employees

on an hourly basis in addition to Site Allowance pay. Plaintiff was paid an additional $14 per day
for the Site Allowance pay.
20.

Other Hourly Employees were similarly paid the Site Allowance pay.

21.

The Site Allowance pay was not discretionary.

22.

During the relevant period, Great Arrow Builders, LLC paid time and a half

overtime but did not include the Site Allowance pay in calculating the regular rate and in
calculating the overtime rate.
23.

During the entire time that Plaintiff was employed by Defendant, Plaintiff was not

paid properly for his time as detailed herein.
24.

Some or all of the overtime compensation due to Plaintiff and the Hourly

Employees remained unpaid for thirty days beyond the regularly scheduled payday.
25.

Plaintiff and all members of the Class and Collective Action were paid in the same

manner.
26.

Defendant is aware of the totality of work that Plaintiff and the Class and Collective

Action Members performed.
27.

This work did not require managerial responsibilities or the exercise of meaningful

decision-making on matters of significance that impacted the business and no interaction with the
management of the home office.
28.

Throughout the Class and Collective Action periods, the primary job duties of

Plaintiff and the Class and Collective Action Members did not include hiring, firing, disciplining,
or directing the work of other employees, nor exercising meaningful, independent judgment and
discretion.

4
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29.

Defendant’s failure to comply with the FLSA and PMWA has caused Plaintiff and

Collective Members to suffer lost wages and interest therein.
30.

Defendant is liable under the FLSA and PMWA for, inter alia, failing to properly

pay overtime wages to Plaintiff and similar employees.
FLSA COLLECTIVE ACTION ALLEGATIONS
31.

Plaintiff brings this lawsuit pursuant to 29 U.S.C. § 216(b) as a collective action

on behalf of the Collective Action Members as defined above.
32.

Plaintiff desires to pursue his FLSA claim on behalf of any individuals who opt

into this action pursuant to 29 U.S.C. § 216(b).
33.

Plaintiff and the Collective Action Members are “similarly situated” as that term is

used in 29 U.S.C. § 216(b), because, inter alia, all such individuals worked pursuant to
Defendant’s above-described common business policies and practices and, as a result of such
policies and practices, were not paid the full and legally mandated overtime premium for hours
worked over 40 during a workweek.
34.

Resolution of this action requires inquiry into common facts, including, inter alia,

Defendant’s common compensation, timekeeping, and payroll practices.
35.

Specifically, Defendant failed to pay Plaintiff and the Collective Action Members

the legally required amount of overtime compensation per workweek after including the Site
Allowance pay in determining the regular rate of pay and overtime rate of pay, in violation of the
FLSA and the regulations promulgated thereunder, including 29 U.S.C. §§ 207(a)(1), 215(a), 29
C.F.R. § 778.104, and 29 C.F.R. § 778.211(c).
36.

These similarly situated individuals are known to the Defendant, are readily

identifiable, and can be located through Defendant’s payroll record which Defendant was required
to maintain pursuant to the FLSA, see 29 U.S.C. § 211(c); 29 C.F.R. § 215.2 et seq.
5
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37.

Conditional certification of this case as a collective matter pursuant to U.S.C. §

216(b) is proper and necessary so that these employees may be readily notified of this action
through direct U.S. mail and/or other means including email, and allowed to opt in for the purpose
of collectively adjudicating their claims for overtime compensation, liquidated damages (or,
alternatively, interest), and attorneys’ fees and costs under the FLSA.
38.

There are many similarly situated current and former Hourly Employees who have

not been paid proper overtime wages in violation of the FLSA and who would benefit from the
issuance of a court-supervised notice of this lawsuit and the opportunity to join it. Thus, notice
should be sent to the Collective pursuant to 29 U.S.C. § 216(b).
PENNSYLVANIA CLASS ACTION ALLEGATIONS
39.

Plaintiff, on behalf of himself and all Pennsylvania Class Members, realleges and

incorporates by reference the preceding paragraphs.
40.

Plaintiff and all Members of the Pennsylvania Class assert factually related claims,

pursuant to Fed. R. Civ. P. 23(a), (b)(2), and (b)(3).
41.

Defendant violated the PMWA because it failed to pay Plaintiff and the

Pennsylvania Class at a rate of 1.5 times their regular hourly rate including the Site Allowance pay
for hours worked in excess of 40 hours per week, pursuant to 43 P.S. 333.101, et seq.
42.

Although the precise number of the Pennsylvania Class is unknown, Members are

readily identifiable and can be located through Defendant’s records.
43.

Questions of law and fact common to Plaintiff and the Pennsylvania Class that will

materially advance the litigation include, without limitation:
a. Whether Defendant employed Plaintiff and the Pennsylvania Class Members
within the meaning of the Pennsylvania wage and hour laws;
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b. Whether Defendant failed to pay Plaintiff and the Pennsylvania Class overtime
rates including the Site Allowance pay;
c. Whether Defendant is liable for all damages claimed by Plaintiff and the
Pennsylvania Class, including, without limitation, compensatory, punitive and
statutory damages, interest, costs and disbursement, and attorneys’ fees; and,
d. Whether Defendant should be enjoined from continuing to violate the
Pennsylvania wage and hour laws in the future.
44.

Plaintiff is an adequate class representative, is committed to pursuing this action,

and has retained competent counsel experienced in wage and hour law and class action litigation.
45.

Class certification of Plaintiff’s Pennsylvania wage and hour law claim is

appropriate pursuant to Fed. R. Civ. P. 23(b)(2) because Defendant has acted or refused to act on
grounds generally applicable to the class, making appropriate both declaratory and injunctive relief
with respect to the Class a whole. The Members of the Pennsylvania Class are entitled to injunctive
relief to end Defendant’s common and uniform policy and practice of denying the Pennsylvania
Class the wage to which they are entitled.
46.

Class certification of Plaintiff’s Pennsylvania wage and hour law claim is also

appropriate pursuant to Fed. R. Civ. P. 23(b)(3) because questions of law and fact common to the
Class predominate over questions affecting only individual Members of the Class, and because a
class action is superior to other available methods for the fair and efficient adjudication of this
litigation.
47.

Plaintiff knows of no difficulty that would be encountered in the management of

this litigation that would preclude its maintenance as a class action.
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FIRST CAUSE OF ACTION
FAIR LABOR STANDARDS ACT
(Brought on Behalf of Plaintiff and All Putative Collective Action Members)
48.

Plaintiff, on behalf of himself and all the Collective Action Members, realleges and

incorporates by reference the preceding paragraphs.
49.

At all relevant times, Defendant has been and continues to be, an employer engaged

in interstate commerce, within the meaning of the FLSA, 29 U.S.C. §§ 206(a) and 207(a).
50.

At all relevant times, Defendant employed, and/or continues to employ, Plaintiff

and each of the Collective Action Members within the meaning of the FLSA.
51.

At all relevant times, Defendant had a policy and practice of willfully failing to

include the Site Allowance pay, in the “regular rate” used to calculate the overtime compensation
owed to its Hourly Employees and all Collective Action Members.
52.

As a result of Defendant’s willful failure to compensate Plaintiff and the Collective

Action Members for all wages earned and for wages earned at a rate not less than 1.5 times the
regular rate of pay including Site Allowance pay for work performed in excess of 40 hours in a
workweek, Defendant has violated and continues to violate the FLSA, 29 U.S.C. §§ 201 et seq.,
including 29 U.S.C. §§ 207(a)(1), 215(a), and 29 C.F.R. §§ 778.104.
53.

Defendant’s conduct as alleged herein constitutes a willful violation of the FLSA

within the meaning of 29 U.S.C. § 255(a).
54.

Due to Defendant’s FLSA violations, Plaintiff and the Collective Action Members

are entitled to recover from Defendant their unpaid wages for the legally required amount of
overtime compensation for all of the hours worked by them in excess of 40 in a workweek, actual
and liquidated damages, including the employer's share of FICA, FUTA, state unemployment
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insurance, and any other required employment taxes, reasonable attorneys’ fees and costs and
disbursements of this action, pursuant to 29 U.S.C. § 216(b).
SECOND CAUSE OF ACTION
PENNSYLVANIA MINIMUM WAGE ACT: UNPAID OVERTIME WAGES
(Brought on Behalf of Plaintiff and All Members of the Pennsylvania Class)
55.

Plaintiff, on behalf of himself and all Pennsylvania Class Members, realleges and

incorporates by reference the preceding paragraphs.
56.

At all relevant times, Plaintiff and Pennsylvania Class Members were employed by

Defendant within the meaning of the PMWA, and Defendant was an employer within the meaning
of PMWA.
57.

The overtime wage provisions of the PMWA and its supporting regulations apply

to Defendant.
58.

Defendant willfully violated Plaintiff’s rights and the rights of the Pennsylvania

Class by failing to pay the overtime rate legally required of not less than one and one-half times
their regular rate of regular pay plus Site Allowance pay for all hours worked by them in excess
of 40 in a workweek in violation of the PMWA and its regulations.
59.

As a result of Defendant’s willful violations of the PMWA, Plaintiff and the

Pennsylvania Class Members are entitled to recover from Defendant their unpaid overtime wages,
reasonable attorneys’ fees and costs of the action, and pre-judgment and post-judgment interest,
including the employer’s share of FICA, FUTA, state unemployment insurance, and any other
required employment taxes, reasonable attorneys’ fees and costs and disbursements of this action,
pursuant to the PMWA.
60.

Defendant’s PMWA violations have caused Plaintiff and the Class irreparable harm

for which there is no adequate remedy at law.
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DEMAND FOR TRIAL BY JURY
61.

The Plaintiff hereby demands a trial by jury.
PRAYER FOR RELIEF

WHEREFORE, Plaintiff and the Collective and Class Action Members are entitled to and
pray for the following relief:
a. Designation of this action as an FLSA collective action on behalf of Plaintiff and the
Collective Action Class and prompt issuance of notice pursuant to 29 U.S.C. § 216(b)
to all similarly situated members of the Collective Action Class, apprising them of the
pendency of this action, permitting them to assert timely FLSA claims in this action by
filing individual Consents to Sue pursuant to 29 U.S.C. § 216(b), and tolling of the
statute of limitations;
b. Certification of the Pennsylvania State Law Class as class actions pursuant to FED. R.
CIV. P. 23(b)(2) and (b)(3), and the appointment of Plaintiff and his counsel to represent
the members of the Pennsylvania State Law Class;
c. A declaratory judgment that the practices complained of herein are unlawful under the
FLSA and PMWA;
d. An award of unpaid overtime wages for all hours worked in excess of 40 in a workweek
at a rate of one and one-half times the regular rate of pay plus the Site Allowance Pay;
e. An award of liquidated and/or punitive damages as a result of Defendant’s willful
failure to pay for all hours worked in excess of 40 in a workweek at a rate of one and
one-half times the regular rate of pay pursuant to 29 U.S.C. § 216 and the PMWA;
f. An award of damages representing the employer’s share of FICA, FUTA, state
unemployment insurance, and any other required employment taxes;
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g. An award of prejudgment and post-judgment interest;
h. An award of costs and expenses of this action together with reasonable attorneys’ and
expert fees and an award of a service payment to the Plaintiff; and,
i. Such other and further relief as this Court deems just and proper.
Dated: December 16, 2021

Respectfully submitted,
/s/ D. Aaron Rihn
D. Aaron Rihn, Esquire
PA Bar I.D. No.: 85752
Robert Peirce & Associates, P.C.
707 Grant Street
Suite 125
Pittsburgh, PA 15219-1918
Telephone: 412-281-7229
Fax: 412-281-4229
Email: arihn@peircelaw.com
Nicholas A. Migliaccio, Esquire
Jason S. Rathod, Esquire
Migliaccio & Rathod LLP
412 H Street N.E., Suite 302
Washington, DC 20002
Telephone: 202-470-3520
Email: nmigliaccio@classlawdc.com
jrathod@classlawdc.com
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing document was filed via the
Court’s CM/ECF system on this 16th day of December 2021 and is available for download by all
counsel of record.

/s/ D. Aaron Rihn
D. Aaron Rihn, Esquire
PA I.D. No.: 85752
ROBERT PEIRCE & ASSOCIATES, P.C.
707 Grant Street
Suite 125
Pittsburgh, PA 15219
Tel: 412-281-7229
Fax: 412-281-4229
arihn@peircelaw.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
RAFAEL A. MOREL THEN, Individually
and on Behalf of All Other Person Similarly
Situated,

Civil Action No. 2:20-cv-00800-CCW

Plaintiff,
v.
GREAT ARROW BUILDERS LLC,
Defendant.
NOTICE OF SETTLEMENT
A federal court authorized this notice. It contains information that may affect your rights.
The Honorable Christy Criswell Wiegand, United States District Court Judge, has
authorized this Notice and its contents.
TO:

All current and former hourly craft union workers who were employed by Great Arrow
Builders LLC at any time from November 26, 2018 to the present and were eligible
pursuant to a collective bargaining agreement to receive a $14 per day Site Allowance.

1. What is this notice about?
This notice is to tell you about a settlement of a collective- and class-action lawsuit filed against
Great Arrow Builders LLC (“Great Arrow”) in which you are eligible to participate. This is not a
notice of a lawsuit against you or a solicitation from a lawyer. A federal court has authorized this
notice. It summarizes the settlement and explains how you will receive money under the settlement.
2. Why did I get this notice?
You are getting this notice because Great Arrow’s records show that it employed you as a unionrepresented hourly employee during the “Relevant Period” from November 26, 2018 to the present.
The purpose of this notice is to notify you of your right to receive a settlement recovery in this
case.
Please note that Great Arrow denies that it violated the law, and the Court has not ruled on the
merits of the lawsuit. To avoid the burden, expense and inconvenience of continued litigation, the
Parties have concluded that it is in their best interest to resolve and settle the Lawsuit by entering
into a Settlement Agreement. Nothing contained in this Notice, nor the fact of this Notice itself,
shall be construed or deemed as an admission of liability, culpability, negligence, or wrongdoing
on the part of Great Arrow.
The Honorable Christy Criswell Wiegand, United States District Court Judge in the Western
District of Pennsylvania, is overseeing the settlement of this collective action. The lawsuit is
known as Morel Then v. Great Arrow Builders LLC, Case No. 2:20-cv-00800-CCW (W.D. Pa.).
Page 1
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You may have also received a notice regarding a settlement in the case known as LaRue v. Great
Arrow Builders LLC, Case No. No. 10859-2019 (Pa. Common Pleas, Beaver Cty.), and you may
be eligible to recover under both settlements.
3. What is this lawsuit about?
This lawsuit was originally filed on June 1, 2020. It alleges that Great Arrow violated the Fair
Labor Standards Act (“FLSA”) and the Pennsylvania Minimum Wage Act (“PMWA”) by failing
to include the $14 per day Site Allowance pay (the “Site Allowance”) in the “regular rate” used to
calculate the overtime compensation owed to certain Hourly Craft Union Workers employed by
Great Arrow, during the Relevant Period (“Class Members”). The lawsuit only covers those Hourly
Craft Union Workers whose wages were paid pursuant to the terms of a labor agreement that
required payment of the Site Allowance.
The Plaintiff alleges that Great Arrow violated federal and state law by paying Hourly Craft Union
Workers less than what they were owed under the law because Great Arrow did not include the
$14 per day Site Allowance when calculating employees’ overtime rate. The lawsuit seeks to
recover overtime wages for each hourly employee with the Site Allowance calculated into the
overtime rate, as Plaintiff alleges is required by the FLSA and PMWA.
4. What is Great Arrow’s position?
Great Arrow denies the Plaintiff’s allegations and asserts that it complied with the FLSA and
PMWA in good faith. Among other things, Great Arrow denies that it violated federal or state
wage law; denies that the Plaintiff or others similarly situated were not paid all appropriate wages
as proscribed by federal or state wage law; and denies that it miscalculated the regular rate of pay
for hourly employees. Further, Great Arrow’s maintains that, even if the Site Allowance should
have been calculated into Class Members’ regular rates, premium rates paid by Great Arrow
pursuant to the National Construction Agreement will offset some or all overtime liability in most
weeks in which overtime was worked by Class Members. In sum, Great Arrow denies that it is liable
for all damages sought by the Plaintiff and others similarly situated.
5. Has the Court decided who is right?
The Court has not ruled on the merits of the Parties’ respective positions. The Court has simply
approved the settlement that was reached between the Parties following a full-day conference with
a neutral third-party mediator.
6. What are the Terms of the Settlement?
Plaintiffs and Great Arrow have agreed to the settlement summarized below. The complete terms
and conditions of the proposed settlement are stated in the Settlement Agreement. The Parties’
obligations under the Settlement will not become effective unless and until the Settlement receives
final court approval, including the exhaustion of any appeals.
By the settlement’s terms, Great Arrow agreed to pay a settlement amount of up to $2,725,000.00,
which will be used to pay Plaintiff, Class Members, and Class Counsel, and also cover settlement
administration expenses. In exchange, this action will be dismissed with prejudice and Class
Members will fully release and discharge Great Arrow from certain claims as described more fully
below.
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A. Will Plaintiff or any other Class Member receive additional compensation?
In addition to their respective shares as participating Class Members, Plaintiff Rafael A. Morel
Then and pre-notification opt-in plaintiff Joshua Smith will be paid up to $10,000.00 each (subject
to Court approval) for their services as early participants in this case, as well as their willingness
to accept the risks of litigation.
B. What is the legal effect of participating in the settlement?
If the Court grants final approval of the settlement, in exchange for payments made as part of the
settlement to Class Members, this action will be dismissed with prejudice and Class Members will
fully release and discharge Great Arrow from certain claims. When claims are “released,” that
means that a Class Member covered by the release cannot sue Great Arrow for any of the claims
that are covered by the release. Any Class Member who does not affirmatively exclude him or
herself from the settlement (as described below in Section 11) releases Great Arrow from claims
as described in the Settlement Agreement in exchange for payment from the settlement.
The terms of the Waiver and Release in the Settlement Agreement read:
In exchange for the Settlement Amounts and the other good and
valuable consideration provided pursuant to the terms of this
Agreement, the Named Plaintiff and Settlement Class Members, on
behalf of themselves and each of their heirs, representatives,
successors, assigns, and attorneys, shall be deemed to release and
forever discharge all claims for unpaid wages, overtime, failure to pay
timely wages, retaliation, and other compensation, fees/costs,
liquidated damages, penalties, and all other relief under the FLSA and
all other state and local wage/hour and wage payment laws and
common law theories as it relates to the calculation of the nondiscretionary $14 per day Site Allowance arising or accruing prior to
the date of the Order granting final approval of the Settlement that they
have or may have, whether known or unknown (the “Released
Claims”), against Defendant, including its former and present officers,
directors, employees, attorneys, insurers, benefit plans, predecessors,
successors, parents, sponsors, subsidiaries, and affiliates (the “Released
Parties”).

7. How much money can I recover in this settlement?
Under the settlement, Class Members will receive a pro rata share of the $2,725,000.00 settlement
amount, less the employer’s share of payroll taxes, individual awards to Plaintiff and Smith, Class
Counsel’s fees, and litigation and settlement-administration expenses. Pending final Court approval
of the settlement, the amount available to Class Members will be approximately $1,597,093. The
following settlement calculations will be employed—and individual settlement payments will be
made—only if the Court orders final approval of the settlement as fair and reasonable.
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Your individual share of the settlement will be a payment for additional overtime wages and will be
calculated based upon the number of weeks you worked and may continue to work for Great Arrow
as an hourly craft union worker from November 26, 2018 through and including any date of final
approval by the Court. Weeks in which you worked a partial workweek will be treated as a full
workweek for purposes of your settlement share, but weeks in which you performed no work (due to,
for example, COVID-19 closures, vacation, layoff, illness, injury, or leave of absence) do not count
towards your share of the settlement.
As of November 18, 2021, Class Members worked an approximate, combined total of 593,812 weeks.
If and when the Court approves the settlement, the total number of weeks will be recalculated to
include the total number of weeks worked by Class Members from November 18, 2021 through the
final-approval date. If the Court’s final approval order is issued in the middle of a work week, that
week will be included in the calculation of the total number of weeks. Using that number, an estimated
settlement value of each week worked will be calculated as follows:
$1,597,093 / Total Number of Weeks = Dollar Value for Each Week
As of November 18, 2021, Great Arrow payroll data indicates that you have worked [number of]
weeks since November 26, 2018 through and including November 18, 2021. Importantly, if you are
still employed by Great Arrow as an hourly craft union worker (or are no longer employed but worked
any weeks after November 18, 2021), the value of your “Class Member’s Weeks Worked” in the
below formula will increase by one week for each week during which you have worked or work
between November 18, 2021 and [date of final approval]. Your (and each Class Member’s) final
settlement value will be calculated as follows:
Dollar Value for Each Week x Class Member’s Weeks Worked = Class Member’s Settlement
Importantly, this settlement will be in the form of W2 taxable wages. This means that any money
paid to you will be processed as a payroll check with payroll taxes withheld. You will receive an
IRS Form W2 reflecting this portion of your settlement payment. We encourage you to consult
your tax professional regarding this income.
Please call one of the law firms listed in Section 14 below if you have any questions about your
individual payment amount or the settlement in general.
8. When will the court decide to give final approval to the settlement?
The Court will hold a fairness hearing at [TIME] on [DATE], in [COURTROOM LOCATION].
At that time, the Court will review the papers submitted by the Parties and any objectors, and hear
properly noticed witnesses, if any. The Court will decide either at, or after, the fairness hearing
whether to grant final approval, and will issue a written order of its decision.
9. What must I do to receive a money payment?
You do not need to take any action to participate in this settlement. Unless you take steps to exclude
yourself from the settlement, you will receive a settlement check described in Section 7 above in
exchange for your waiver of certain legal rights against Great Arrow.
10. What do I give up by receiving a money payment?
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As noted above, if you do not exclude yourself from this settlement, you will waive certain legal
rights against Great Arrow in exchange for your settlement payment. Specifically, you will release
Great Arrow from all applicable claims for unpaid wages, overtime, retaliation or other
compensation, fees/costs, liquidated damages, penalties, and all other relief under the FLSA and
all other state and local wage/hour and wage payment laws and common law theories arising or
accruing against Great Arrow regarding your Site Allowance.
If you have questions about the above release, please call one of the law firms identified in Section
14.
11. Can I exclude myself from the settlement?
You may exclude yourself from the Settlement Class. If you do so, you will receive no benefits or
payment, you will not be giving up any legal claims you may have against Great Arrow, and you
will not be bound by any orders or judgments of the Court presiding over this case.
To be excluded, you must send a letter postmarked by [45 days from notice date] to the offices of
the Attorneys for the Settlement Class identified in Section 14. The letter must be signed and must
explain that you want to be excluded from the Settlement Class. Also include your name, address,
telephone number, and the last four digits of your social security number.
If you have questions about excluding yourself from the settlement, please call one of the law firms
identified in Section 14. You do not need to exclude yourself from this settlement to receive the
settlement benefits in the case known as LaRue v. Great Arrow Builders LLC, Case No. No. 108592019 (Pa. Common Pleas, Beaver Cty.).
12. Can I object to the settlement and attend a hearing?
If you wish to object to the settlement, you must send a letter signed by you and postmarked by
[90 days from notice date] to the Court at the address below about why you do not like the
settlement and, if you plan to attend the fairness hearing, state the purpose of your appearance and
your desire to be heard by the Court.
Clerk of Court, Case No. 2:20-cv-00800-CCW (W.D. Pa.)
United States District for the Western District of Pennsylvania
U.S. COURTHOUSE
700 Grant Street
Pittsburgh, PA 15219
You must also send a copy of your objections to the offices of the Attorneys for Plaintiff and the
Settlement Class identified in Section 14 and Attorneys for Great Arrow at the addresses below.
Attorneys for Plaintiff:
ROBERT PEIRCE &
ASSOCIATES, P.C.
D. Aaron Rihn, Esq.
707 Grant Street, Suite 125
Pittsburgh, PA 15219
Telephone: (412) 281-7229
Email: arihn@piercelaw.com

Attorneys for Defendant:
JONES DAY
James S. Urban, Esq.
500 Grant Street, Suite 4500
Pittsburgh, PA 15219
Telephone: (412) 394-7959
Email: jsurban@jonesday.com
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13. Will I be retaliated against by either party for participating or not participating?
No. Consistent with its legal obligations, Great Arrow will not retaliate against any individual who
chooses to participate in this settlement. Likewise, Great Arrow management is not permitted to
discuss this settlement with you, make negative comments about the settlement, or otherwise
pressure or dissuade hourly employees from participating in this settlement. Do not attempt to ask
any Great Arrow managers about the settlement, as they will not discuss it with you.
14. Do I have a lawyer in this case?
If you do not exclude yourself from the Settlement Class, you will be represented by the named
Plaintiff through his attorneys. They are:
MIGLIACCIO & RATHOD LLP
Nicholas A. Migliaccio, Esq.
Jason S. Rathod, Esq.
412 H Street NE, Suite 302
Washington, DC 20002
Telephone: (202) 470-3520
Email: nmigliaccio@classlawdc.com
jrathod@classlawdc.com

ROBERT PEIRCE &
ASSOCIATES, P.C.
D. Aaron Rihn, Esq.
Sara J. Watkins, Esq.
707 Grant Street, Suite 125
Pittsburgh, PA 15219
Telephone: (412) 281-7229
Email: arihn@piercelaw.com
swatkins@peircelaw.com

If you want further information about this lawsuit or have questions, please contact one of these
law firms.
15. How will the lawyers be paid?
The law firms identified in Section 14 have worked on this lawsuit to date without being paid.
They will petition the Court for an award of attorney fees of $908,333.33 (representing 33 1/3
percent of the Common Fund) and costs of $3,622.12, which will be paid from the $2,725,000.00
that Great Arrow is paying to settle the case. You are not required to pay any legal fees from your
share of the settlement, as described in Section 7 above.

DO NOT CONTACT THE COURT ABOUT THIS NOTICE
NOTICE DATE: January 8, 2021
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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
____________________________________
:
RAFAEL A. MOREL THEN, individually :
and on behalf of a Class of others similarly :
situated,
:
:
Plaintiff,
:
v.
:
:
GREAT ARROW BUILDERS, LLC,
:
:
Defendant.
:
____________________________________:

No: 2:20-cv-00800

DECLARATION OF NICHOLAS A. MIGLIACCO
IN SUPPORT OF PLAINTIFF’S UNOPPOSED MOTION
FOR PRELIMINARY APPROVAL
I, Nicholas A. Migliaccio, make the following declaration based on my personal knowledge
of the facts contained herein and, if called as a witness, could competently testify to such facts.
1.

I am one of the attorneys of record for Rafael Morel Then and a partner at

Migliaccio & Rathod LLP. I submit this Declaration in Support of the Plaintiff’s Unopposed
Motion for Preliminary Approval of Class Action Settlement. I have personal knowledge of the
information contained herein, and if called as a witness, could and would testify competently
thereto.
2.

My firm, along with co-counsel from Robert Peirce & Associates, P.C., filed this

action on June 1, 2020. Our firms have conducted a significant investigation of the facts and law
that underly this action. Such investigations have included, inter alia, the exchange of thousands
of pages of documents between the Parties and numerous conferences between representatives of
the Parties. Plaintiff’s counsel have further investigated the applicable law as applied to the facts
discovered with respect to the alleged claims of the putative Class Members and potential defenses
thereto, and the damages that could be claimed by the putative Class Members.
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3.

During the first-stage conditional certification discovery period, the Parties served

and responded to interrogatories and document requests. The Plaintiff has taken the Rule 30(b)(6)
deposition of Great Arrow’s corporate representative, and Defendant has taken the depositions of
Plaintiff Morel Then and named opt-in Joshua Smith.
4.

The parties first discussed a potential settlement of this case after the deposition of

Defendant’s corporate witness.
5.

On July 27, 2021, the parties engaged in a full-day mediation with Mediator Carole

Katz, Esq. wherein the parties reached an agreement in principle. Since that time, the parties have
exchanged multiple drafts of the settlement agreement and negotiated over various terms via email
and telephone conferences. I can unequivocally state that the proposed settlement is the product
of two fully informed sides negotiating intensely at arm’s length.
6.

As demonstrated by my firm résumé, attached hereto as Exhibit A, my firm has

an extensive experience in wage and hour litigation litigation similar to this one.
7.

With respect to the standing of counsel in this case, I served on the trial team in

Stillman v. Staples, Inc., 07-cv-849 (D.N.J.), in which, after a six-week jury trial, a unanimous jury
returned a verdict for almost $2.5 million against Staples on behalf of 342 current or former Staples
"sales managers" for unpaid overtime under the FLSA. After the verdict, I played a central role in
the nearly one dozen wage and hour cases against Staples that were consolidated into a single
multidistrict litigation, In re: Staples, Inc., Employment Practices Wage & Hour Litigation, MDL
No. 2025 (D.N.J.), which later settled for $42 million.
8.

I also served as class counsel in Snodgrass v. Bob Evans, Civil No. 12-cv-768 (S.D.

Ohio), which involved class and collective action claims brought on behalf of assistant managers
against Bob Evans. After extensive litigation, the Snodgrass action settled on a collective and

2

Case 2:20-cv-00800-CCW Document 62-4 Filed 12/16/21 Page 4 of 15

class-wide basis for $16.5 million. In issuing the order granting final approval, the court took
special note of the “competence of class counsel in prosecuting this complex litigation, and the
risks associated with the prosecution of the claims of the settlement class.”
9.

I additionally served as co-lead counsel in Bland v. Calfrac, Civil No. 2:12-cv-1407

(W.D. Pa.), which involved class and collective action claims brought on behalf of field operators
who worked in the oil and gas industry. After extensive litigation, the Bland action settled on a
collective and class-wide basis for $6 million.
10.

I am convinced that this settlement is fair and reasonable both standing on its own

and when viewed against similar wage and hour settlements. Under the terms of the proposed
settlement, putative Class Members will receive a substantial portion of what they could hope to
achieve at trial for the claims at issue in this case.
I declare under penalty of perjury under the laws of the District of Columbia that the
foregoing is true and correct.

Executed on this 16th day of December 2021 in Washington, D.C.

/s/ Nicholas A. Migliaccio
Nicholas A. Migliaccio
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SUMMARY
The attorneys at Migliaccio & Rathod LLP (“M&R”) have decades of experience in
complex civil litigation and have successfully prosecuted a number of noteworthy consumer
protection, environmental contamination, civil rights, privacy, and wage theft. The firm’s
attorneys, located in Washington D.C. and California, focus primarily on class or collective
actions and take all of their cases on a contingent basis. The attorneys at the firm have litigated
cases leading to recoveries of hundreds of millions of dollars in recoveries for consumers,
workers, and other victims of corporate misconduct. M&R has a track record of investing the
time, energy, and resources necessary to develop cases which implicate significant economic,
societal, and health concerns.
NOTABLE MATTERS AND SUCCESSES
o

Snodgrass v. Bob Evans, Case No. 2:12-cv-768 (S.D. Ohio). Represented Bob Evans’ Assistant
Managers in a case alleging that Bob Evans, a restaurant chain with hundreds of locations
predominantly in the Midwest, had misclassified its Assistant Managers as exempt from
federal and state overtime laws. After a landmark ruling on the application of the so-called
“fluctuating workweek” method of payment, the lawsuit settled for $16.5 million. The gross
recovery per class member was approximately $6,380. In issuing its order approving the
settlement, the court took special note of the “competence of class counsel in prosecuting this
complex litigation.”

o

Corbin v. CFRA, LLC, Case No. 1:15-cv-00405 (M.D.N.C.). Represented 1,520 servers in
collective action against major IHOP franchise for wage theft violations, culminating in $1.725
million settlement.

o

Craig v. Rite Aid, Case No. 4:08-CV-2317 (M.D. Pa.). Represented Rite Aid Assistant
Managers in a case alleging that Rite Aid had misclassified its Assistant Managers as exempt
from federal and state overtime laws. Plaintiffs alleged that their primary duties involved
manual labor such as loading and unloading boxes, stocking shelves, cashiering and other
duties which are not exempt under federal and state overtime laws. After extensive litigation,
the case settled for $20.9 million, covering over 1,900 current and former assistant store
managers. In issuing its order approving the settlement, the court stated that the settlement
“represents an excellent and optimal settlement award for the Class Members” resulting from
“diligent, exhaustive, and well-informed negotiations.”

o

Peppler, et al. v. Postmates, Inc., Case No. 2015 CA 006560 (D.C. Sup. Ct.) and Singer, et al.
v. Postmates, Inc., 4:15-cv-01284-JSW (N.D. Cal.). Represented plaintiffs in a wage theft
class action against application-based courier startup company, alleging that the couriers were
misclassified as independent contractors. M&R was named class counsel in the settlement
agreement providing for $8.75 million in relief to a nationwide class.

412 H St NE / Washington, D.C. 20002
(202) 470-3520 / www.classlawdc.com
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o

Bland v. Calfrac Well Services, Case No. 2:12-cv-01407 (W.D. Pa.). Represented oil field
workers in a nationwide collective and class action lawsuit against Defendant Calfrac Well
Services for its alleged failure to properly pay overtime to its field operators. After extensive
litigation, the case settled for $6 million, which provided a gross recovery per class member of
between $250 and approximately $11,500.

o

Nelson v. Sabre Companies LLC, Case No. 1:15-cv-0314 (N.D.N.Y.). M&R was lead counsel
in this nationwide collective action that settled for $2.1 million on behalf of oil and gas workers
for unpaid overtime.

o

Stillman v. Staples, Case No. 07-849 (D.N.J.). Represented Staples Assistant Managers in Fair
Labor Standards Act Claims for unpaid overtime. Served as a member of the trial team where
the plaintiffs won a nearly $2.5 million verdict against Staples for unpaid overtime on behalf
of 342 sales managers after a six-week jury trial. After the verdict, nearly a dozen wage and
hour cases against Staples from across the country were consolidated in a multi-district
litigation. Served in a central role in the consolidated litigation, which lasted nearly two years
after the Stillman verdict. The consolidated litigation ultimately settled for $42 million.

o

Young v. Nationwide Mut. Ins. Co., 693 F.3d 532, 535 (6th Cir. 2012). Represented classes of
insureds against several major insurance companies for the failure to use technological
advances in verifying the addresses of insureds, leading to overcharges. Litigation culminated
in several multi-million dollar settlements.

o

Matthews v. TCL Communications et al., Case No. 3:17-cv-95 (W.D.N.C.). Represented
plaintiffs in a class action brought on behalf of purchasers of Alcatel OneTouch Idol 3
smartphones who alleged that a firmware update removed Band 12 LTE functionality from
their phones, greatly reducing their functionality. Served as Court-appointed class counsel in
a class action settlement which provided class members with either the reinstatement of Band
12 LTE functionality on their phones, or new phones with LTE Band 12 functionality.

o

In re: JUUL Labs, Inc. Products Litigation, Case No. 3:18-cv-02499 (N.D. Cal.) M&R was
appointed as co-lead interim class counsel in action brought on behalf of a nationwide class
arising from marketing and sale of electronic cigarettes by JUUL, the world’s largest ecigarette manufacturer, which is valued at several billions of dollars.

o

Brown et al. v. Hyundai Motor America, et ano., Case. No. 2:18-cv-11249 (D.N.J.) M&R was
appointed co-lead class counsel in an action brought arising from Hyundai’s alleged
manufacture, design, marketing and sale of vehicles with a piston-slap defect. The case settled
on a class-action basis, and class members were provided with an extended warranty, and
reimbursement of expenses.

o

Wheeler et al. v. Lenovo (United States) Inc., Case No. 13-0007150 (D.C. Sup. Ct.) and
Kacsuta v. Lenovo (United States), Inc., Case No. 13-00316 (C.D. Cal.). Represented plaintiffs
in a class action brought on behalf of purchasers of Lenovo laptops that suffered from Wi-Fi
2
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connectivity problems. Served among the Court-appointed class counsel in a nationwide
settlement where Lenovo agreed to refund $100 cash or issue a $250 voucher (which required
no purchase to use) to owners of the laptops.
o

Valsartan N-Nitrosodimethylamine (NDMA) Products Liability Litigation, MDL Case No:
1:19-md-02875-RBK-JS (D.N.J.). Represent plaintiffs in multi-district litigation arising from
worldwide recalls of generic Valsartan that had been found to be contaminated with probable
human carcinogens. M&R was appointed to the Plaintiffs’ Steering Committee and serves as
co-chair of the medical monitoring committee.

o

Adeli v. Silverstar Automotive, Inc., Case No. 5:17-cv-05224 (W.D. Ark.). M&R was co-lead
trial counsel in this individual consumer fraud suit for economic losses that resulted in a trial
verdict of over $5.8 million, the vast majority of which was in punitive damages (judgment
later reduced to $533,622, inclusive of a reduced but sizable punitive damages amount, which
was affirmed by the Eighth Circuit Court of Appeals).

o

Fath et al. v. Honda North America, Inc., Case No. 0:18-cv-01549 (D. Minn.). M&R served
on the Plaintiff Steering Committee in this nationwide action arising from Honda’s alleged
manufacture, design, marketing and sale of vehicles with a fuel dilution defect. The case settled
on a class-action basis, and class members were provided with an extended warranty,
reimbursement of expenses, and a product update where applicable.

o

Hill v. County of Montgomery et al., Case No.: 9:14-cv-00933 (N.D.N.Y.). M&R serves as
co-lead counsel in this conditions of confinement civil rights class action for the alleged
provision of insufficient sustenance in the Montgomery County Jail in upstate New York. After
years of litigation, the case settled on a class action basis for $1,000,000, providing significant
relief to the class of inmates and detainees. The Court has granted preliminary approval of the
settlement and final approval is still pending.

o

Beture v. Samsung Electronics America, Case No. 17-cv-05757 (D.N.J.). M&R was appointed
as co-lead interim class counsel in action brought on behalf of a nationwide class arising from
a hardware defect affecting hundreds of thousands of Samsung Galaxy Note 4 smartphones.

o

McFadden et al. v. Microsoft Corporation, Case No. 2:20-cv-00640 (W.D. Wash.) M&R was
appointed as co-lead interim class counsel in an action brought on behalf of a nationwide class
arising from a hardware defect affecting Microsoft X-Box video game controllers.

o

Restaino et al. v. Mario Badescu, Inc., Case No. MID-L-5830-14 (N.J. Super. Ct.).
Represented 36 individuals who had become physically addicted to undisclosed corticosteroids
in a purportedly botanical face cream, and sought damages for personal injuries arising from
the symptoms of topical steroid withdrawal. After three years of litigation, the case settled for
significant relief to the plaintiffs.
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o

Walsh et al. v. Globalstar, Inc., Case No. 3:07-cv-01941 (N.D. Cal.), represented Globalstar
satellite telephone service customers who brought claims that Globalstar knew that it was
experiencing failures in its satellite constellation and its satellite service was rapidly
deteriorating and was no longer useful for its intended purpose, yet failed to disclose this
information to its potential and existing customers. Served as Court-appointed class counsel
in a nationwide settlement that provided an assortment of benefit options, including, but not
limited to, monetary account credits, free minutes, or cash back for returned equipment.

o

Delandro v. County of Allegheny, Case No. 06-927 (W.D. Pa.). Represented pre-trial detainees
who were subjected to unlawful strip searches prior to their admission at Allegheny County
Jail, located in Pittsburgh, PA. After winning class certification, partial summary judgment on
liability, and an injunction, the case settled for $3 million.

o

Nnadili v. Chevron, Case No. 02-1620 (D.D.C.). Represented owners and residents of
properties in the District of Columbia that were contaminated with gasoline constituents from
leaking underground storage tanks that were installed by Chevron. The plaintiffs, who resided
in over 200 properties in the Riggs Park neighborhood of Northeast Washington, D.C., alleged
that Chevron’s contamination interfered with the use and enjoyment of their property, impacted
their property values, constituted a trespass on their land, and caused fear and emotional
distress. The United States Environmental Protection Agency conducted an extensive
investigation into the contamination. After approximately five years of litigation, the case
settled for $6.2 million.

o

Ousmane v. City of New York, Case No. 402648/04 (NY Sup. Ct.). Represented New York
City street vendors in a pro bono class action suit against the City of New York for excessive
fines and helped secure a settlement with a value of over $1 million.

o

In re National Security Agency Telecommunications Records Litigation, Case No. 3:06-md01791 (N.D. Cal.). Represented Sprint subscribers in privacy suit against telecom companies
to enjoin the alleged disclosure to the National Security Agency of telephone calling records.
Appointed, with co-counsel, interim lead counsel for the Sprint subscriber class in the MDL
proceedings. The litigation was ultimately dismissed after Congress granted retroactive
immunity to the telecom companies.
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ATTORNEYS
Nicholas A. Migliaccio
Nicholas Migliaccio has been practicing for over 16 years, and litigates across the firm’s
practice areas. He has successfully prosecuted numerous noteworthy class and mass action cases
over the course of his career, and has been appointed class counsel in both litigation and
settlement classes. He has been recognized by his peers as a Superlawyer in 2016 - 2019.
Mr. Migliaccio graduated from the State University of New York at Binghamton in 1997
(B.A., cum laude in Environmental Studies and Philosophy) and received his law degree from
Georgetown University Law Center in 2001, where he was an Editor of the Georgetown
International Environmental Law Review.
Notable Cases Include:
•

•
•
•

•

•

•

Represented assistant managers in a Fair Labor Standards Act misclassification case and
served as a member of the trial team for a six-week jury trial that resulted in a $2.5
plaintiffs’ verdict. After the verdict, nearly a dozen wage and hour cases against the
defendant from across the country were consolidated in a multi-district litigation. Served
in a central role in the consolidated litigation, which ultimately settled for $42 million.
Represented worker class in wage theft assistant manager misclassification case against
national restaurant chain that culminated in a $16.5 million settlement
Represented worker class in wage theft rate miscalculation case against multinational
fracking company, resulting in $6 million settlement
Represented plaintiffs in a consumer class in defective laptop case against multinational
computer manufacturer, resulting in a nationwide settlement where defendant agreed to
refund $100 cash or issue a $250 voucher (which required no purchase to use) to owners
of the laptops.
Represented pre-trial detainees who were subjected to unlawful strip searches prior to their
admission at Allegheny County Jail, located in Pittsburgh, PA. After winning class
certification, partial summary judgment on liability, and an injunction, the case settled for
$3 million.
Represented owners and residents of properties in the District of Columbia that were
contaminated with gasoline constituents from leaking underground storage tanks that were
installed by a major oil company. The plaintiffs alleged that the contamination interfered
with the use and enjoyment of their property, impacted their property values, constituted a
trespass on their land, and caused fear and emotional distress. After extensive litigation,
the case settled for $6.2 million.
Represented New York City street vendors in a pro bono class action suit against the City
of New York for excessive fines and helped secure a settlement with a value of over $1
million.

5

Case 2:20-cv-00800-CCW Document 62-4 Filed 12/16/21 Page 11 of 15

Admissions:
•
•
•
•
•
•
•
•
•
•
•
•
•
•

New York
Washington, D.C.
United States Court of Appeals for the Third Circuit
United States Court of Appeals for the Fourth Circuit
United States Court of Appeals for the Sixth Circuit
United States District Court for the District of Colorado
United States District Court for the District of Columbia
United States District Court for the District of Maryland
United States District Court for the Eastern District of Michigan
United States District Court for the Eastern District of New York
United States District Court for the Northern District of New York
United States District Court for the Southern District of New York
United States District Court for the Western District of New York
United States District Court for the Western District of Pennsylvania

Education:
•
•

Georgetown University Law Center, J.D., 2001
State University of New York at Binghamton, BA, 1997

Publications and Speaking Engagements:
•

•

•

Co-authored “Environmental Contamination Treatise: Overview of the Litigation
Process,” in R. Simons, Ph.D, When Bad Things Happen to Good Property
(Environmental Law Institute, 2005).
Presentation on The Motor Carrier Act Exception to the FLSA’s Overtime Provisions 13(b)(1) and the SAFETEA-LU Amendments, Worker’s Injury Litigation Group / Ohio
Association of Justice Meeting, Winter 2014.
Presentation on Litigating Fair Labor Standards Act Collective Action Cases, Worker’s
Injury Litigation Group / Ohio Association of Justice Convention, Fall 2011.

Awards:
•

SuperLawyers, 2016, 2017, 2018, 2019, 2020, and 2021
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Jason S. Rathod
Jason S. Rathod litigates class actions across the firm’s areas of practice, including
consumer protection, worker rights, and civil rights. Mr. Rathod has been appointed class
counsel in a number of noteworthy class actions. He has been the principal brief writer in several
critical submissions, before trial and appellate courts, that resulted in favorable rulings
concerning class certification and summary judgment. He was also co-lead trial counsel in an
individual auto fraud case involving economic losses in which the jury returned a plaintiff
verdict on all counts and awarded millions of dollars in punitive damages (later reduced on
remittitur but to a sizable sum).
Mr. Rathod has been recognized as a leader in his field beyond the courtroom. He is the
author of several published works, including a law review article on aggregate litigation in poor
countries. Another recent law review article that he co-authored, comparing public and private
enforcement in the United State and Europe, was cited by the Consumer Financial Protection
Bureau in its proposed rule prohibiting class action waivers in the fine print of consumer
contracts.
Mr. Rathod graduated from Grinnell College in 2006 (B.A. with honors in Political
Science and Religious Studies). After college, he traveled to Fiji, Mauritius, South Africa,
Trinidad & Tobago, Guyana, and Suriname on a Watson Fellowship, studying the Indian
Diaspora. He graduated law school from the Duke University School of Law in 2010, where he
was an Articles Editor of the Duke Law Journal. In law school, he also worked for the SelfEmployed Women’s Association in Ahmedabad, India on behalf of street vendors seeking an
injunction against the city government for unlawful harassment and evictions.
Notable Cases Include:
•

•

•
•
•

Representing consumer classes in insurance overcharge cases, including by drafting
appellate briefs about the propriety of class certification. The Sixth Circuit Court of
Appeals affirmed order for the classes 3-0, leading to several multi-million-dollar
settlements;
Representing consumer in consumer fraud trial for economic losses that resulted in
verdict for the Plaintiff on all counts and a multimillion dollar punitive damages award
(later reduced on remittitur, but still totaling in the hundreds of thousands of dollars and
representing a 25:1 ratio of punitive to economic damages);
Representing consumer class of laptop purchasers against multinational corporation in
nationwide class action settlement valued at over $16 million;
Representing consumer class of vehicle purchasers and lessees in nationwide class action
settlement, following allegations of engine defect
Representing consumer class of vehicle purchasers and lessees in nationwide class action
settlement, alleging oil dilution defect
7
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•

•
•
•
•
•
•
•

Representing consumer classes in two cases in D.C. Superior Court arising from the
alleged unlawful repossession of vehicles, resulting in classwide settlements with
significant pro rata payments and injunctive relief, including debt relief
Representing consumer class at trial in product defect class action;
Representing worker class in wage theft assistant manager misclassification case against
national restaurant chain that culminated in a $16.5 million settlement;
Representing worker class and collective against multinational startup company for
independent contractor misclassification claims, resulting in $8.75 million settlement;
Representing worker class in wage theft rate miscalculation case against multinational
fracking company, resulting in $6 million settlement;
Representing over 1,500 servers in multistate collective action, resulting in $1.72 million
settlement;
Representing consumer class in defective laptop case against multinational computer
manufacturer; and
Representing consumer class in defective construction case against multinational home
builder, drafting key briefs leading to class certification and maintenance of suit in court,
rather than arbitration.

Education:
•
•

Duke University School of Law, J.D. 2010
Grinnell College, B.A., 2006

Admissions:
•
•
•
•
•
•
•
•
•
•
•
•

Illinois
Washington, D.C.
United States Court of Appeals for the District of Columbia Circuit
United States Court of Appeals for the Third Circuit
United States Court of Appeals for the Fourth Circuit
United States Court of Appeals for the Eighth Circuit
United States District Court for the District of Columbia
United States District Court for the District of Maryland
United States District Court for the Western District of Pennsylvania
United States District Court for the District of Colorado
United States District Court for the Eastern District of Michigan
United States District Court for the Western District of Michigan

Publications and Speaking Engagements:
•
•

Arbitration Tactics and Strategy (July 2020) (CLE presentation), American Association
for Justice (“AAJ”)
Fighting for Food Policy Progress Across Legal Arenas (panelist), Food Systems Virtual
Summit with CUNY Urban Food Policy Institute (April 2020)
8
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•
•
•
•
•

•

Human Capital and Fragmentation (Nov. 15, 2019) (panelist), ClassCrits Conference
Plaintiffs, Procedure & Power (Nov. 3, 2018) (panelist), ClassCrits Conference
The Arc and Architecture of Private Enforcement Regimes in the United States and
Europe: A View Across the Atlantic, 14 U.N.H. L. Rev. 303 (2016) (co-authored)
Trying the Class Action: Practical Tips from the Pros (AAJ) (June 4, 2015) (panelist)
Emerging Markets, Vanishing Accountability: How Populations in Poor Countries Can
Use Aggregate Litigation to Vindicate Their Rights, 24 Transnat’l L. & Contemp. Probs.
69 (2014)
Note: Not Peace, But a Sword: Navy v. Egan and the Case Against Judicial Abdication in
Foreign Affairs, 59 Duke L.J. 595 (2009)

Awards:
•

SuperLawyers Rising Stars, 2017, 2018, 2019, 2020, and 2021
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Mark Patronella
Mark Patronella is an Associate at the firm and litigates class actions across the firm’s
practice areas. He takes particular pride in helping consumers obtain fair compensation for
predatory behavior on the part of large corporations.
Mr. Patronella has been recognized for his considerable commitment to pro bono
practice. He dedicated well over one thousand hours to representing asylum-seekers, tenants
facing eviction, and environmental initiatives.
Mr. Patronella graduated magna cum laude from Drew University in 2015 (B.A. with
honors in Economics). He graduated law school from Duke University School of Law in 2018,
where he was a Staff Editor of the Duke Environmental Law and Policy Forum and served as a
teaching assistant for an environmental law course. Throughout law school, he provided legal
services for a number of local and national environmental organizations.
Education:
•
•

Duke University School of Law, J.D., 2018
Drew University, B.A., 2015

Admissions:
•
•
•
•

New Jersey
Washington D.C.
United States District Court for the Southern District of Texas
United States District Court for the Eastern District of Texas
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
____________________________________
:
RAFAEL A. MOREL THEN, individually :
and on behalf of a Class of others similarly :
situated,
:
:
Plaintiff,
:
v.
:
:
GREAT ARROW BUILDERS, LLC,
:
Defendant.
:
____________________________________:

No: 2:20-cv-00800
:

DECLARATION OF D. AARON RIHN IN SUPPORT OF PLAINTIFF’S
UNOPPOSED MOTION FOR PRELIMINARY APPROVAL
I, D. Aaron Rihn, make the following declaration based on my personal knowledge of the
facts contained herein and, if called as a witness, could competently testify to such facts.
1.

I am one of the attorneys of record for Plaintiff Rafael Morel-Then (“Named

Plaintiff”).
2.

I submit this Declaration in Support of the Joint Motion for Preliminary Approval.

3.

With respect to the standing of counsel in this case, I have significant experience in

wage and hour litigation. I have served and continue to serve as counsel in a number of other wage
and hour class and collective action cases across the country, including Bland v. CALFRAC, 2:12cv-1407 (W.D.PA); Decker v. U.S. Well Services, LLC, 2:16-cv-755 (W.D.PA); Smith v. RGIS,
2:16-cv-841 (W.D.PA) and Gordon v. Maxim Healthcare Services, Inc., 2:13-cv-7175 (E.D.PA).
4.

I am convinced that this settlement is fair and reasonable both standing on its own

and when viewed against similar overtime settlements.
I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.
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Executed on this 16th day of December 2021.
ROBERT PEIRCE & ASSOCIATES, P.C.
/s/ D. Aaron Rihn
D. Aaron Rihn, Esquire
707 Grant Street
Suite 2500
Pittsburgh, PA 15219-1918
Telephone:
412.281.7229
Facsimile:
412.281.4229
arihn@peircelaw.com
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